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MEMORANDUM

April 26, 2013

TO:

FROM:

RE: ecent Co tr iSupport Costs Funding eve opments

This memoranduJreports on recent events relating to contract support costs (CSC)
funding for contracts and compacts entered into under the Indian Self-Determination and
Education Assistance Act (ISDEAA). As we have previously reported, the President's FY 2014
Budget Request released on April 11 included small increases for CSC for the Bureau of Indian
Affairs (BIA) and the Indian Health Service (IHS), but also included a proposal to cap each
tribe's payment of CSC at less than full funding and prevent recovery of CSC shortfalls through
Contract Dispute Act claims in the courts. The individual tribal caps would be imposed by tables
created by the agencies and incorporated by reference into the appropriations act. This would in
effect create line-item appropriations allocating CSC on a tribe-by-tribe basis, which was one of
the solutions to the chronic CSC shortfall problem suggested by the Supreme Court in Salazar v.
Ramah Navajo Chapter last year. However, this "solution" would not result in full CSC funding
for tribes through appropriations, and because of the language in ISDEAA contracts making CSC
funding "subject to the availability of appropriations," the individual tribal line-item would mean
that tribes may have no basis for a lawsuit to recover CSC shortfalls from the judgment fund.
Not surprisingly, the President's proposal has been roundly criticized by self-determination and
self-governance tribes.

Below, we report on discussions of the President's proposal during the recent
Congressional budget hearings and at a meeting for tribal leaders hosted by the Assistant
Secretary-Indian Affairs, IHS, and the White House Office of Intergovernmental Affairs.

Senate Indian Affairs Committee Budget Hearing

On Wednesday, April 24, the Senate Committee on Indian Affairs held an oversight
hearing on the President's FY 2014 Budget Request. The witnesses who testified included:
Kevin Washburn, Assistant Secretary-Indian Affairs (ASIA), U.S. Department of the Interior
(DOl), accompanied by Thomas D. Thompson, Deputy Assistant Secretary - Management
and Budget, DOl; Dr. Yvette Roubideaux, Director, IHS; Jefferson Keel, President, National
Congress of American Indians; Cathy Abramson, Chairperson, National Indian Health Board;
John Sirois, Chairman, Business Council of the Confederated Tribes of the Colville
Reservation; and Lloyd Miller, Legal Counsel, National Tribal Contract Support Cost
Coalition. Senators who attended all or part of the hearing included: Chairwoman Maria
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Cantwell (D-WA), Vice Chairman John Barrasso (R-WY), Senator Tim Johnson (D-SD),
Senator Lisa Murkowski (R-AK), Senator Al Franken (D-MN), Senator John Tester (D-MT),
Senator Brian Shatz (D-HI), and Senator Mark Begich (D-AK).

The lack of full funding of CSC for BIA and IHS contracts and compacts was a major
topic of discussion during the hearing. At times the discussion over CSC got heated between
the Senators and the Administration witnesses. Almost every Senator, as well as each witness,
raised the matter and expressed displeasure with the Administration's proposal.

The President's FY 2014 budget request includes an increase of $9.8 million for CSC
in BIA and $5.8 million for CSC in IHS. Assistant Secretary Washburn said the BIA amount
would cover approximately 90% of CSC for BIA compacts while Director Roubideaux
admitted that IHS compacts would retain a CSC shortfall of over $100 million. With regard to
the proposed individual tribal caps on CSC through the agency tables, Chairwoman Cantwell
said that the committee would need to "drill down" on this issue as it has not looked at the
concept before. With regard to the amount requested for IHS, she noted that the amount
would just cover what was lost to tribes under sequestration. Clearly not happy with the levels
of funding, Chairwoman Cantwell said later in the hearing that she may not always want to
pay a bill, but if you have a contract you have to pay it.

Senator Murkowski said she was very disappointed with the CSC funding in the
budget. She related that her constituents are "fit to be tied" over the matter and vowed to work
with the Chairwoman to find a solution. Senator Begich questioned Director Roubideaux as
to how the decision was made to support the individual caps on CSc. He pointed out that this
solution was merely one of several suggested by the Supreme Court in the Salazar v. Ramah
Navajo Chapter. Begich said he wanted the documentation used by the Administration to
come to their decision. Director Roubideaux responded that the Administration had to make
tough choices during this very tough budget climate. She further stated that she would be
happy to meet with Senator Begich's staff. To this Senator Begich said he did not want any
more meetings and just wanted the documentation.

President Jefferson Keel, on behalf ofNCAI, testified in opposition to the
Administration's CSC changes and said that nothing should be implemented until thorough
consultation and a study process is undertaken on the ramifications of any change. Testimony
provided on behalf of the Northwest Portland Area Indian Health Board called the President's
proposal "a radical and unfortunate reaction to a recent court decision." In addition, the
testimony said it was all done without consultation with tribes and is therefore inconsistent
with the President's own Executive Order on tribal consultation.

Finally, Mr. Lloyd Miller testified on behalf of the National Tribal Contract Support
Cost Coalition saying that what the Administration is proposing would turn contracts with
Indian tribes into second-class contracts to be treated differently from all other government
contracts. The fact that the proposal would give tribes no recourse for future nonpayment
would go against 120 years of law providing that if the government cannot or will not pay a
contractor, the contractor always has recourse through the courts. Mr. Miller said the
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government would never behave this way, ".. .if an IHS hospital were contracted out to Sisters
ofProvidence, or a BIA detention center were contracted out to the Corrections Corporation
of America." Both Chairwoman Cantwell and Vice Chairman Barrasso commented that they
were in agreement with Miller on this point.

Several Senators who are members of the Indian Affairs Committee are also members
of the Senate Appropriations Subcommittee on Interior, Environment and Related Agencies,
where final funding decisions will be made. These include Senator Murkowski, who is the
Ranking Republican of the Subcommittee, Senator Tim Johnson, Senator Tester, Senator Tom
Udall, Senator Begich, and Senator Hoeven (R-ND).

House Interior Appropriations Subcommittee Budget Hearing

The House Appropriations Subcommittee on Interior, Environment and Related Agencies
held hearings on FY 2014 funding for Indian programs under its jurisdiction over two full days 
April 24 and 25. The Subcommittee heard 80 tribal witnesses. Tribal comments on the
Administration's CSC proposal for IHS and BIA mirrored those made by tribal witnesses at the
Senate Committee on Indian Affairs hearing. Tribal witnesses were opposed to the CSC
proposal on its substance and taken aback by the total lack of tribal consultation on the matter.
The other theme running throughout the hearing was opposition to the sequester of FY 2013
funds.

Several members of the Subcommittee shared responsibility for chairing the two-day
hearing - Representatives Ken Calvert (R-CA) and Tom Cole (R-OK) and Subcommittee
Chairman Mike Simpson (R-ID). Representative Betty McCollum (D-NM), who made the point
several times that Congress should not have let the sequester apply to Indian programs, was
present at most of the two days of hearing. Representatives Cole and McCollum are co-chairs of
the House Native American Caucus.

Joint Indian Affairs/IHSlWhite House Meeting on esc

The following day, on April 25, ASIA Washburn, IHS Director Dr. Roubideaux, and
Charles Galbraith, Associate Director of Intergovernmental Affairs for the White House, hosted
a meeting with tribal leaders, designed to foster "an informal discussion and open dialogue on
CSC, particularly focusing on working together to identify potential long-term solutions on this
issue." The meeting, of course, took place after the President's 2014 Budget Request was
submitted to Congress, and on short notice. Mr. Washburn, Dr. Roubideaux, and Mr. Galbraith
apologized for the short notice, explaining that they wanted to take advantage of the fact that
many tribal leaders were in town for other events. They described the listening session as a "pre
consultation" event and immediately opened the floor to comment, asking tribal leaders to share
their thoughts on potential solutions to the CSC funding "problem."

First and foremost, tribal leaders expressed frustration. They were frustrated both with
the substance of the President's proposal itself (which would legislatively cap CSC below full
funding, leaving tribes no recourse in the courts or otherwise), and with the fact that the proposal
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was submitted to Congress without any tribal input or consultation. Tribal leaders noted that the
basis of these payments to tribes is the federal government's trust obligation to provide certain
services (which some tribal leaders described as akin to a lease), in particular health care and
education. They said that tribes should never be asked to subsidize that obligation or the
promises made to tribes by the federal government. They also argued that the government
should not treat ISDEAA contracts any differently from other government contracts for purposes
of CSC payments, and questioned whether the government has ever put forth so much effort to
avoid paying the full cost of contracts to major corporations and other non-Indians with whom
the government contracts. They said that, from a government-wide view, the United States does
have the money to fully fund CSC for ISDEAA contracts and to follow through with their
commitments to Indian tribes, and it is just a matter of how the government chooses to allocate
its funding.

Tribal leaders emphasized the need for consultation, and pointed to past examples where
the federal government has utilized advisory committees or negotiated rulemaking committees in
order to work in partnership with the tribes. In this instance, they said, the proposal was
submitted to Congress without any prior consultation, and the April 25 listening session was
announced after the fact and with only a few days' notice. One tribal professional advocated for
a CSC workgroup with federal and tribal partners to examine the issues together - something
that has been done in the past. That workgroup, she said, should include tribal professionals
familiar with the details of how ISDEAA contracts are implemented. At the same time, several
tribal leaders also noted that continued consultation would only yield the same results, as tribes
have consistently been delivering the same message, which the federal government has
consistently disregarded: honor your commitments and your obligations. These tribal leaders
questioned why the agencies were even asking tribes to help come up with a "solution" to the
CSC "problem" when, in their view, the solution is simply for the government to honor its
contracts and its promises by fully funding CSC.

Mr. Galbraith noted that the Supreme Court had already confirmed that the federal
government must honor all past contracts by fully paying contracted CSC, but that the listening
session had been planned to discuss how to deal with the esc funding issues moving forward.
Mr. Galbraith defended the President's budget generally, saying that as between the President's
budget proposal and the House Republican proposal, it is not hard to see which option is better
for tribes. Tribal leaders and their attorneys, however, pushed back against the view that past
and future esc issues are separable. They expressed personal appreciation to Mr. Galbraith, Mr.
Washburn and Dr. Roubideaux for their work on behalf ofIndian Country, but asked them to
view the budget proposal in a broader context. They cited an ongoing history where, despite
several victories in the courts, the agencies have constantly sought to avoid full payment ofesc,
adopting new practices each time to avoid the result of court decisions favorable to the tribes.
The FY 2014 proposal, they said, is just one more attempt to undo the tribes' victory in the
Ramah Navajo case decided last year.

Tribal leaders and attorneys explained that as long as the agencies do not fully fund CSC,
any increases the agencies may achieve in program funding do not actually result in increases in
program capacity for self-determination and self-governance tribes, as they might for direct
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service tribes. They said that is because while the agency always has its administrative and
overhead costs covered, tribes with CSC shortfalls do not and must redirect program dollars
toward those fixed costs. Thus, though the agencies may boast funding increases, the benefit of
those increases is not fully realized for self-determination and self-governance tribes. For that
reason, some tribal leaders said they would rather the agencies fully fund CSC first, even if it
meant smaller tribal shares for program funding, and allow the tribes to then choose which
programs and services they felt they could still manage successfully.

Several tribal leaders discussed how the federal government's current approach pits tribe
against tribe. When CSC is not fully funded, self-determination and self-governance tribes feel
they do not get the same benefit of program funding as direct service tribes do because they must
put a portion of that funding toward their fixed costs - costs the federal government fully covers
for direct service tribes. On the other hand, when funding increases are directed toward CSC,
direct service tribes may feel that they are excluded from the benefit of the funding increase,
which could have been used to improve direct services to all tribes. Tribal leaders pointed out
that only the federal government benefits when the tribes begin to fight amongst themselves.

Attorneys at the listening session also pushed back against the notion that full funding of
CSC simply "costs too much." They pointed out that indirect cost rates are the result of arms
length negotiations, like with any other contract, and represent a fair amount. They also pointed
out that when CSC is fully funded, self-determination and self-governance results in significant
savings for multiple federal agencies other than the BIA and IHS - savings that are not generally
taken into account. That is because those other federal agencies provide support services to BIA
and IHS programs (for example, the Department of Justice provides legal support, and the Office
of Personnel Management provides human resources support) that are no longer needed when
tribes take over these programs. If considered on a government-wide scale, they argued, self
governance requires little or no extra cost but achieves better results and improved efficiency.
They also expressed concern that the proposal, presented as a "temporary" solution, would
become a lasting practice as has occurred in the past with so-called "temporary" caps on CSC
funding. Both the attorneys and some tribal leaders said they feared that the proposal would
seriously threaten the operation of the self-determination and self-governance policy, which they
argued has been one of the few great success stories in federal Indian policy.

Though Mr. Washburn, Dr. Roubideaux, and Mr. Galbraith spoke little during the three
hour meeting, they did clarify a few points about the President's proposal. They said that the
tables will be created by the agencies before the budget is passed by the Congress, not after.
Attorneys present in the meeting said that this had not been clear and that the agencies at the
least should explain more about how their proposal would work. Sequestration, which requires
an across-the-board funding cut after a budget is passed, would further complicate
implementation ofthe proposal. ASIA Washburn said it would probably take the BIA about a
month to figure out how to equitably apportion cuts across all of the Agency's contracts in order
to come up with the table. Dr. Roubideaux also acknowledged that creating the table would
present a "big technical challenge" to the agencies. Tribal leaders and attorneys expressed
concern that the method of creating the tables would not be transparent, and would result in a
lack of trust that the tables had been created fairly. In response to recommendations to keep the
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status quo in place for now, which at least allows tribes to recover esc shortfalls from the
federal government's judgment fund through lawsuits, the three officials noted that agencies are
theoretically required to reimburse the judgment fund for payments made. When pressed,
however, they admitted that has not been required in practice, and several attorneys expressed
the view that it is unlikely that it would ever be required.

Generally, Assistant Secretary Washburn and Director Roubideaux indicated that they
knew tribes would not be supportive of the President's proposal, but that they had little say in the
matter and it was a decision the Administration had made at a higher level. They all expressed
their personal agreement that self-governance is a success, and that they want to ensure it
continues. Dr. Roubideaux was sympathetic to the comments advocating full CSC funding as
the only acceptable solution, and said the agencies know that tribes hate to be asked to choose
among priorities that are all important. However, she said that the federal government forces the
agencies make such choices in fiscally challenging times. She said the agencies want to hear
from tribes on what they should do when full funding is impossible, even though they know that
full funding is everyone's preference. Mr. Washburn, who has previously said that he views the
CSC liability issue as on par with the Cobelllitigation and settlement in terms of sheer scale and
impact, said he hoped that this could become a moment where tribes and the federal government
could work together to "change cultures" moving forward. He added that the comments made by
tribal leaders and the attorneys had provided the agencies with valuable information and context.
Mr. Galbraith closed the meeting by noting that the message from the tribal leaders was "loud
and clear" in opposition to the President's proposal. He told tribes to expect notice of further
consultation within the next two weeks.

TSGAC Request/or esc Workgroup

On April 19, the IHS Tribal Self-Governance Advisory Committee (TSGAC) submitted a
letter to Dr. Roubideaux, Director ofIHS, responding to Dr. Roubideaux's request for "creative
solutions" to the ongoing CSC funding issues. The letter requested that Dr. Roubideaux convene
a CSC Workgroup, including tribal representatives, to consider the issues and discuss possible
solutions. A CSC Workgroup has been active in the past but has not met for some time.
Recognizing that IHS may be hesitant to reinstitute a formal Workgroup in the midst ofongoing
litigation, the letter recommends in the alternative that a more informal group meet for an "open
dialog" between IHS and tribal leadership. The letter noted that "Tribal leaders are the policy
makers that are necessary to finding a long-term solution to CSC problems" and stated that the
"TSGAC strongly believes Tribal and Federal officials can work together in order to overcome
difficulties and improve the quality of health care delivered to American Indians and Alaska
Natives."

OSG Releases FY 2012 Shortfall Data

On April 25, 2013, the DOl Office of Self-Governance (OSG) released FY 2012 esc
shortfall data for Self-Governance Tribes. A copy of the report is attached. DOl has said that it
plans to submit its FY 2012 CSC shortfall report to Congress by late Mayor early June, and
convene its CSC Workgroup later this summer.
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Conclusion

If you have any questions about contract support costs or the President's 2014 Budget
Request proposal, or if we may offer any assistance related to these issues, please do not hesitate
to contact GeoffStrommer (at 503-242-1745 or gstrommer@,hobbsstraus.com), Joe Webster
(at 202-822-8282 or jwebster@hobbsstraus.com), Steve Osborne (at 503-242-1745 or
sosborne@hobbsstraus.com), or Caroline Mayhew (at 202-822-8282 or
cmayhew({iJhobbsstraus.com).
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